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Parliamentary enquiry call for Submission:  NASAA WA 

On behalf of NASAA WA I am pleased to submit our submission to the Inquiry into 
mechanisms for compensation for economic loss to farmers in Western 
Australia caused by contamination by genetically modified material. 

Our network is representative of Western Australian Certified Organic producer members 
of the National Association of Sustainable Agriculture, Australia (NASAA).  Formed in 
1986 NASAA’s charter is to develop, maintain organic standards, assist operators to gain 
certified organic status and develop the organic industry in Australia.   

NASAA Certified organic (NCO) is also a fully owned subsidiary of NASAA and provides 
the legal certified services to producers as required by the statutory requirements of the 
Australian Government and its regularly agent the Department of Agriculture (DoA). 

Organic production continues to be one of the main primary industry growth sectors in 
Australia.  This demand is driven by national and overseas interest in organic certified 
product as a response to consumer choice for good food produced fairly.   

Recent publication of the Australian Organic Market Report 2017 (Australian Certified 
Organic publication) verifies the importance and legitimacy of this industry as a valued 
supplier of quality food and fibre to meet consumer demand – Nationally and 
Internationally.  For example: 

• 5% growth across Australia in 2017. 
• Currently engaging 2075 producers_ 1163 processors and 513 Handlers 
• $1.4 Billion in domestic sales [$1.72 Billion domestic plus export] 
• 7% of Australian farmland is certified representing 27million hectares [this area 

represents 53% of the worlds organic certified farmlands]. 
• Growth of 23% in certified farmland between 2015 and 2016 
• In WA there are 277 certified operations representing 3.8 million hectares of 

production. 

As mentioned the legitimacy and strategic importance of this industry to Australian 
society is not to be understated and/or compromised by adventitious impacts from 
technologies such as GMO’s.  We are pleased to submit our response to the call of the 
inquiry, as the matter is timely. We trust it will result in the establishment of a 
mechanism to protect those farmers who are dedicated to supplying non-GM produce. 
 

 

Ian James 

Committee representative 

On behalf of the committee of NASAA WA 
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Inquiry terms of reference: 

Inquire into and report on mechanisms for compensation for economic loss to farmers in 
Western Australia caused by contamination by genetically modified material, including 
approaches taken in Western Australia and by other jurisdictions and any other relevant 
matter. 

Due date 16th February 2018 

Submission content. 

It is on record that the organic industry opposed the commercial release of GM grains in 
WA.   GM technology poses a direct threat to the growth and quiet enjoyment of 
operators choosing to be Non GM producers due to the virulent, unpredictable and 
uncontained nature of the altered genome once released into a free flowing and 
borderless eco system. 

Evidence of wild escapes and the inability of GM growers and/or their assigned handlers to contain 
the technology was a foreseen outcome i.e. pressing economic factors; time restraints, 
third party interests and a lack of regularity oversight rapidly erode due diligence and 
capacity to contain the technology. 

Known roadside spills [Williams Council concerns and Albany highway truck accident Aug 
2011], farmer to farmer contamination [Kojonup farmers Marsh / Baxter experience] 
verify that GM seed and plant material is inevitably ‘uncontainable’. 

Industry and ministerial assurances that GM can “co-existence" and be "segregated” 
alongside non gm growers and produce have been proven impossible to achieve.   

The State of WA in removing the GM Free Act in October 2016 did this without fully 
undertaking a review of the trial commercial release of GM material.   The principle of a 
precautionary approach was dismissed by such actions leaving non gmo growers 
vulnerable and exposed to risk of contamination. 

A commission of study is appropriate to rectify this lapse and to also investigate the 
operation and deficiencies of the industry stakeholders to handle GM material [Growers/ 
handlers/ processors etc.] and report on mechanisms to best regulate the GM industry 
and its product handling.  For example sealed transport?  Mandatory reporting 
contamination breaches?  Licencing and reporting growing areas to better prevent wild 
fugitive escape of GM seed and material.  

Such a review is critical as mechanisms for redress for loss as a result of GM 
contamination under common law provisions have been proven inadequate for the timely 
and frugal recoup of loss from one party over another by way of civil dispute [as 
evidenced from the Marsh / Baxter Case_ an initial claim for an agreed loss of $85,000 
redress by Marsh from Baxter running a collective legal bill in excess of $2 million by 
both parties to get the matter to a point of judgement]. 

Furthermore the introduction [or allowance] of GM technology without adequate 
protective framework and/or mechanism for redress has fundamentally undermined 
many long held cultural rights.   
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Such as, 

-The right to grow and maintain seed purity. GM incursions rapidly remove this long held 
right.   

-‘Will of the Majority’ rights must take precedent over the minority [Noted that in 
many constitutional cases a majority of 75% is recognised as a significant value to adopt 
constitutional change].   

In WA introduction of GM technology appears based on the need of the minority as there 
was no opportunity to test the need and acceptance of the product democratically – such 
as a vote of farmer stakeholders and/or a State referendum]. 

-Natural justice.  Common Law [such as tort claims of trespass to land, nuisance, 
negligence and or strict liability] is touted as means for innocent bystander farmers 
to seek economic restitution for financial loss or damage as a result of gmo 
contamination.   

In reality these old tort laws remedies are found inadequate to manage claims relating to 
GM technology contamination due to its complexity and expense to get legal resolution 
[such as experienced in the Marsh v’s Baxter case].  

Furthermore protections for inadvertent contamination are not in place as experienced 
by the willingness of corporations such as Monsanto to use common law alongside patent 
law to prosecute innocent bystander farmers for voluntary seed incursion. 

GMO is an uncontained genomic force that no fence can keep out.   

Minimum Legal protections need to be in place to protect innocent bystander producers 
and need to be a consideration of the inquiry under ‘other matters’. 

Non GMO growers have a right for better protections and recourse for compensation 
when contaminated by gm material rather than been hauled before courts at great 
expense and duress at the behest of others. 

Growing and containing GMO technology is an abnormally dangerous activity as the 
organism and its altered genome can freely express itself in the ecosystem.   Hence the 
introduction of strict liability laws relevant to GM is justified and required akin to 
protecting many other sensitive industries.   

Protecting rights of established operations [innocent bystanders farmers] against new 
GM adopters is grossly overdue and an urgent matter for the inquiry to consider 
appropriate actions. 

One model example of these ‘sensitive’ industry protections is the current recognition 
that some producers need special consideration and protection against others [i.e. 
vineyards/ horticulture crops and certain chemical group restrictions use by neighbours].  
Buffers and practices are put in place.  Practices such as swathing (which increases the risk of 
wind - blown contamination), and establishing genetic barriers (planting non-GMOs along sensitive 
boundaries) require urgent consideration to prevent and avoid future conflict. 

For further detail on legal considerations/ inadequacies see the following references: 

http://www.flaginc.org/wp-content/uploads/2013/03/GMOthreats.pdf  
http://digitalcommons.law.uga.edu/cgi/viewcontent.cgi?article=1018&context=advocate 

http://www.flaginc.org/wp-content/uploads/2013/03/GMOthreats.pdf
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International precedents for the strengthening of the legal framework to protect non- 
GMO choice to restrict or prohibit GMO release for ‘other’ considerations is being 
established as evidenced by European trends to embrace growing consumer concerns 
relating to the technology and its associated implications [cited- Directive (EU) 2015/14. 
[http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015L0412&from=EN 

These matters are legitimate concerns and indicate a trend for the strengthening of the 
will of the majority and a right to participate in regional and local decision making.   

In New Zealand those rights of Regional and Local decision making have been tested in 
Court and upheld [stated in reference to the Whangarie District Council, North Land 
Regional Council et al to impose GM restrictions see policy initiative  

http://www.wdc.govt.nz/PlansPoliciesandBylaws/Plans/Genetic-
Engineering/Documents/GE-Reports/Community-Management-of-GMOs-2.pdf 

And press report_ 

https://www.stuff.co.nz/environment/83901236/High-court-ruling-sees-GMO-control-
stay-with-council 

Those broader community ‘Safeguard’ issues [such as consideration for economic and 
cultural risks plus animal/ ecosystem health and ethic issues] are outside the scope of 
assessment for regulators such as the Australian Office of Gene Technology Regulator 
(OGTR) which broadly deal with Human Health and Environmental aspects only. 

We also wish to note briefly other relevant matters/ deficiencies relating to the 
inquiry that need consideration, such as the following: 

-Industry stewardship agreements do not cover the whole chain of involvement.  
Farmers sign the agreement though the reality of farming in WA is that it is highly 
contracted with third party involvement [seeding/ harvest/ transport etc].  These 
operations require enforceable standards to ensure the undertakings of coexistence and 
segregation are strictly adhered to.  Penalties for breaches are also appropriate. 

-Local government must receive more resources and powers to manage GM 
contamination and perceived risk elements. 

-WA Planning Commission and the EPA need to be involved in the management of the 
GM technology at a regulatory level as the product is a major biosecurity and ecosystem 
risk. As mentioned growing and handling GM material is an abnormally dangerous 
activity when it comes to risk assessments.  This is even acknowledged in the recent 
GRDC discussion paper [GRDC-2018-to-2023-Research-development-and-extension-
plan-Grower-and-industry-consultation-discussion-paper -pg 6] whereby it is specifically 
listed as an industry threat to market access, as quoted below:  

• ‘Biosecurity, GM or residue breaches negatively affecting the Australian reputation 
for clean quality product. ‘ and related- 

• ‘Ongoing demand for greater food integrity will increase costs but not necessarily 
price. ‘ 

-Cultural sensitivities and risks associated with GM technology on the natural ecosystem 
need to be fully appraised as part of any licence/management strategy. 

 

http://www.wdc.govt.nz/PlansPoliciesandBylaws/Plans/Genetic-Engineering/Documents/GE-Reports/Community-Management-of-GMOs-2.pdf
http://www.wdc.govt.nz/PlansPoliciesandBylaws/Plans/Genetic-Engineering/Documents/GE-Reports/Community-Management-of-GMOs-2.pdf


5 | P a g e  
 

 

Recommendations to the inquiry: 

1. It is a recommendation of this group that out of public interest the GM Free Areas 
Act of 2003 is reinstated until a full public commission of inquiry is conducted into 
the capacity of the GM industry to coexist and remain segregated with other 
industries.  
  

2. The commission of inquiry to also look at appropriate regulatory requirements to 
meet those assurances- including introduction of strict laws of Legal Liability to 
be enacted that encompasses a full Chain of Liability across all GM supplier/ 
grower/ handler and processor sectors [such as evidenced in the stock act] be 
implemented as a critical mechanism for compensation of economic and cultural 
loss and compensation redress. 
 

3. Once a case for and a case against is outlined it will then be appropriate that the 
public of WA be given the right to express their ‘will of majority’ by conducting a 
referendum in relation to whether or not gm technology shall be adopted in the 
State of WA. 
 

4. A technology licence bond by imposed on Licenser’s , licensees, handlers and 
processors [i.e. full chain of responsibility] of the GM technology to establish a 
fund for the containment, cleanup and redress of economic and cultural loss as a 
result of the application of the GM technology. 

Such a Bond is a feature of other industries regulation such as mining and 
environmental waste management under the various state acts/ agreements. The 
bond will provide the capital bases to further manage fugitive escape and clean-up of 
GM technology in order to protect consumer interests, non GM markets, cultural and 
historic rights of non GM operators, protection of ecosystems and the States 
biosecurity needs. 

5. In order to strengthen legislative powers over GM technology and the 
management of the organism – it’s introduction, handling and control of its 
adventitious impacts is worthy of controls established under a separate Act 
and/or aligned with the powers and duties of the Biosecurity and Agricultural 
Management Act 2007 to ensure a process i.e. licence/ power to 
inspect/prosecute and fine is in place to ensure public interest and the rights of 
non GM operations/ operators are protected against fugitive GM technology 
escape, and if so a mechanism is in place to adequately manage and redress 
individuals and corporates against such potential negative impacts. 
 

 

 

Thank You_ NASAA WA 

 

 


